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YOUR  COMMENTS  PLEASE 


The  Merit  Systems  Protection  Board  is  considering 
discontinuing  publication  of  The  Digest  in  view  of 
similar  services  being  offered  by  vendors  such  as 
Labor  Relations  Press;  FLITE;  Hawkins  Publishing 
Co.,  Inc.,;  Lexis,  Mead  Data  Central;  Information 
Handling  Services;  and  West  Publishing  Co.  ( See  the 
MSPB  Notice  in  the  Federal  Register  at  50  F.R. 

8684  (March  4,  1985)  for  names  of  publications  and 
addresses). 

Before  making  its  decision,  the  Board  would  like  to 
have  your  views.  Please  send  your  comments  by 
September  30,  1985  to:  Director,  Information 
Services  Division,  U.S.  Merit  Systems  Protection 
Board,  1120  Vermont  Ave.,  N.W.,  Washington,  D.C. 
20419. 
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ADVERSE  ACTIONS 

James  C.  Abbott  v.  U.S.  Postal 

Service 

CH07528410586 
May  9,  1985 

In  the  initial  decision,  the 
presiding  official  affirmed  the 
agency’s  removal  of  appellant,  at 
the  same  time  rejecting 
appellant’s  claims  of  race  and  age 
discrimination. 

Granting  the  petition  for 
review,  the  Board  discussed 
appellant’s  allegation  that  a 
Board  administrative  law  judge 
(ALJ)  erred  in  denying  appellant’s 
motion  to  compel  the  agency  to 
answer  certain  interrogatories  and 
that  the  presiding  official  was 
wrong  in  refusing  to  reconsider 
the  ALJ's  order.  The  ALJ’s 
denial  said  appellant’s  motion  was 
“oppressive  and  unduly 
burdensome.’’  The  presiding 
official  relied  on  this  but  also 
found  that  granting  discovery 
would  unduly  delay  the 
proceeding.  The  Board  found  the 
common  basis  on  which  the  ALJ 
and  the  presiding  official  denied 
appellant’s  motions  to  be 
dispositive  of  the  discovery  issues 
raised  by  appellant’s  petition. 

The  Board  noted  that  the 
agency,  which  provided  some 
information  in  response  to  the 
interrogatories,  said  that  the 
request  for  further  information 
was  too  broad  and  burdensome. 
The  Board  then  noted  that  in 
making  the  determination 
whether  an  interrogatory  is  so 
broad  as  to  be  burdensome,  the 
courts  balance  the  burden  on  the 
holder  of  the  information  against 


the  benefit  the  information  would 
provide  the  requester.  It  pointed 
out  that  the  courts  have  also 
recognized  that  the  scope  of 
discovery  in  Title  VII  cases  is 
extensive.  Thus,  an  allegation  of 
discrimination  is  a factor  to  be 
balanced  on  the  benefit  side. 

Considering  this,  the  Board  did 
not  find  the  agency’s  reasons  for 
refusing  to  answer  the 
interrogatories  an  adequate  basis 
for  denying  appellant’s  motions. 

It  also  found  the  ALJ’s  and 
presiding  official’s  decisions 
erroneous.  It  said  that  since  the 
interrogatories  went  to  the  core  of 
appellant’s  claim  of  racial 
discrimination,  the  error  could  not 
be  considered  harmless. 

Vacating  the  initial  decision, 
the  Board  remanded  the  case  to 
the  regional  office. 


Edmound  C.  Broussard  v. 

Department  of  the  Navy 
SF07528411112 
May  1,  1985 

Pay  and  leave  account 
irregularities  were  the  basis 
for  appellant’s  removal.  He 
was  charged  with  receipt  of 
unearned  wages,  credit  for  leave 
which  should  have  been  debited 
and  “failure  to  report  the 
overpayments  to  any  proper 
authority.” 

The  presiding  official  specified 
several  reasons  for  not  sustaining 
the  charge:  Agency  failure  to 
present  adequate  evidence  of 
appellant’s  obligation  to  report 
overpayments,  failure  to  present 
evidence  that  appellant  had  been 
notified  that  he  could  be 
disciplined  for  not  reporting  those 


overpayments,  or  that  appellant 
could  have  discovered  the  “all  the 
errors”  by  reviewing  his  leave- 
and-earnings  statements,  and 
failure  to  present  any  evidence  on 
the  element  of  intent. 

In  considering  the  agency’s 
subsequent  petition  for  review, 
the  Board  said  that— as  the 
agency  acknowledged— appellant 
was  not  charged  with  conspiracy 
or  falsification  of  time  cards,  or 
with  intentionally  failing  to  report 
irregularities  of  which  he  was 
aware.  Moreover,  the  agency 
deciding  official  indicated  that 
appellant  was  not  removed  for 
any  intentional  wrongdoing. 
Instead,  he  was  removed  for 
negligent  failure  to  monitor  his 
paychecks  and  leave-and-earnings 
statements. 

But  the  Board  agreed  that 
employees  have  an  obligation  to 
review  their  paychecks  and  leave- 
and-earnings  statements  and  to 
report  errors.  It  said,  too,  that 
employees  may  not  relieve 
themselves  of  this  responsibility 
by  arranging  to  have  those 
statements  mailed  to  addresses 
where  they  do  not  live. 

Further,  it  said  that  appellant's 
failure  to  review  his  statements 
and  to  report  irregularities 
constituted  a failure  to  fulfill  an 
obligation  to  his  agency.  A 
reasonably  careful  review'  of  the 
statements  would  have  revealed 
to  appellant  that  he  been  overpaid 
by  nearly  $1,500  and  that  his 
annual  and  sick  leave  balances 
were  incorrect.  However,  the 
Board  said  that  the  facts 
supported  a conclusion  that 
appellant’s  actions  or  inactions 
were  merely  negligent  and  not 
intentional. 
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The  Board  said  that 
disciplinary  action  was  warranted, 
but  that  removal  clearly  exceeded 
the  limits  of  reasonableness.  It 
reversed  the  initial  decision, 
sustained  the  charge  against 
appellant  and  ordered  the  agency 
to  cancel  the  removal.  Instead, 
the  Board  ordered  a 20-day 
suspension  and  the  award  of 
backpay  and  benefits. 


Robin  D.  Davis  v.  Department  of 

the  Air  Force 
AT07528410918 
May  20,  1985 

Attempted  theft  and  use  of 
offensive  language  were  the 
charges  on  which  the  agency 
removed  appellant.  While 
sustaining  the  second  charge,  the 
presiding  official  reversed  the 
first  one  and  mitigated  the 
penalty  to  a written  reprimand. 
Granting  the  agency’s  petition  for 
review,  the  Board  vacated  the 
initial  decision  and  sustained  the 
removal. 

In  its  discussion,  the  Board 
noted  that  appellant’s  supervisor 
had  found  appellant  leaving  work 
with  agency  tools.  When 
interviewed  the  following  day  by 
his  supervisor  and  another 
official,  appellant  denied  any 
knowledge,  became  upset,  and 
used  profane  language.  Also,  in 
his  written  response  to  the 
removal  notice,  appellant  denied 
any  knowledge  and  asserted  that 
he  had  been  “set  up.’’ 

The  record  showed  that  the 
deciding  official  had  testified  in 
the  regional  office  hearing  that  he 
decided  on  removal  because 
appellant  did  not  explain  himself 
when  confronted  with  the  tools  in 
his  bag,  because  the  tools  were 
heavy,  and  because  of  appellant’s 
conduct  in  the  meeting  with  his 
supervisors  the  next  day.  He 
explained  that  everyone  who 
worked  in  the  tool  area  had  to  be 
trustworthy  since  there  was  an 
opportunity  for  pilferage  and  the 


tools  were  highly  resalable. 
Appellant  testified  that  he  did  not 
work  in  the  tool  area  on  the  day 
in  question,  so  he  did  not  have 
access  to  the  tools. 

The  Board  said  that  the 
agency’s  action  could  be 
sustained  only  if  supported  by  a 
preponderance  of  the  evidence.  5 
U.S.C.  7701(c)(1)(B).  To  support 
its  charges  of  attempted  theft,  an 
agency  must  prove  by  a 
preponderance  of  the  evidence 
that  appellant  was  the  person 
who  actually  attempted  the  theft 
of  the  property  in  question. 

In  an  appeal  like  this,  the 
Board  said  the  strong  inference  of 
guilt  from  the  unexplained 
possession  of  agency  property  by 
an  employee  leaving  the  agency 
premises  after  his  work  shift  may 
constitute  preponderant  evidence 
of  the  charge  of  attempted  theft. 
Here,  the  Board  found  that  it 
could  not  draw  a strong  inference 
of  appellant’s  guilt  for  the 
attempted  theft  charge  on  the 
sole  basis  of  his  possession  of 
tools  in  his  bag  because  that  bag 
was  easily  accessible  to  others. 
However,  that  fact  in  connection 
with  other  facts,  such  as  the 
heavy  weight  of  the  tools— 
making  it  unlikely  the  appellant 
would  not  have  noticed  them  in 
his  bag— supported  the  charge  by 
preponderant  evidence.  Also,  the 
fact  that  appellant  was  silent 
when  first  confronted  by  his 
supervisor  weighed  against  his 
later  claim  that  he  did  not  know 
the  tools  were  in  his  bag. 


Franklin  D.  Forrester  v. 

Department  of  Health  and 

Human  Services 
DA07528410408 
May  13,  1985 

When  appellant  appealed  his 
removal,  which  was  based  on  four 
charges,  the  presiding  official 
found  that  preponderant  evidence 
supported  only  the  third  and 
fourth  charges  and  he  mitigated 


the  penalty  to  a 30-day 
suspension.  The  charges 
were:  falsifying  flexitime  records; 
taking  extended  lunch  breaks; 
involvement  in  unapproved 
outside  activity;  and  using 
government  funds,  equipment, 
and  personnel  to  conduct  outside 
activity. 

Granting  appellant’s  petition 
for  review,  the  Board  found  that 
appellant’s  allegations  concerning 
procedural  matters  had  no  merit 
and  that  the  agency  had  not 
shown  a proper  basis  for  taking 
the  adverse  action.  The  Board 
first  addressed  appellant’s 
allegation  that  the  presiding 
official  erred  in  declining  to 
consider  his  charge  that  the 
agency  violated  5 C.F.R. 

§ 752.404(b)(1)  by  failing  to 
provide  him  with  a “followup” 
investigative  report  which  he 
believed  the  agency  relied  on  in 
removing  him.  However, 
appellant  did  not  establish  that 
the  agency  relied  on  that  report, 
and  the  Board  found  that  the 
agency  had  not  violated  the 
statute. 

Appellant  also  alleged  that  the 
deciding  official’s  reliance  on  the 
report  violated  bans  on  ex  parte 
communications.  Referring  to 
court  decisions  and  to  its  own 
orders  on  this  topic,  the  Board 
said  that  appellant  had  not  shown 
that  the  ex  parte  communication 
at  issue  here  constituted  a proper 
basis  for  reversal  of  his  removal. 

Regarding  the  third  charge, 
appellant  and  agency  disputed 
how  and  on  what  form  appellant 
should  have  secured  agency 
approval  of  his  “outside  activity” 
of  owning  (and  leasing  to  others) 
real  estate.  In  light  of  no  clear 
indication  that  the  agency’s 
instructions  require  advance 
approval  of  the  activity,  the 
Board  found  that  the  agency 
failed  to  support  this  charge  by 
preponderant  evidence. 

Finally,  the  presiding  official 
found  that  the  agency  had  not 
shown  that  appellant  used 
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government  personnel  for  his 
business,  and  the  agency  did  not 
object  to  that  finding. 
Accordingly,  the  Board  found 
that  the  record  did  not  support 
this  part  of  the  charge.  The  other 
portion— use  of  appellant’s  desk 
to  store  business-related  papers— 
the  Board  found  to  be  too  minor 
to  support  adverse  action  against 
appellant. 

Reversing  the  agency  action, 
and  vacating  the  presiding 
official’s  order  of  a 30-day 
suspension,  the  Board  ordered  the 
agency  to  cancel  appellant’s 
removal  and  to  award  backpay. 


Clarence  E.  Johnson  v.  U.S. 

Postal  Service 
CH07528410486 
May  2,  1985 

The  presiding  official  sustained 
the  agency’s  removal  based  on 
appellant’s  physical  inability  to 
perform  his  duties.  He  rejected 
appellant’s  claim  of  handicap 
discrimination,  finding  that  even 
though  appellant  was  entitled  to 
limited  duty,  the  agency  was  not 
required  to  so  assign  him  under 
the  collective  bargaining 
agreement  since  there  was 
insufficient  work  available.  He 
also  found  that  the  agency  was 
not  otherwise  required  to  reassign 
appellant  based  on  the  Board’s 
holding  in  Ignacio  v.  United 
States  Postal  Service,  MSPB 
Docket  No.  SF075281 10438 
(September  16,  1983)). 

In  petitioning  for  review, 
appellant  contended  that  the 
presiding  official  erred  in  denying 
his  motion  to  dismiss  at  the  close 
of  the  agency’s  presentation  and 
in  applying  the  preponderant 
evidence  standard.  He  also 
contended  that  the  agency  was 
required  to  reassign  him  to  a 
limited  duty  position  in  order  to 
accommodate  his  handicap. 

The  Board  found  that  since  the 
agency  established  a prima  facie 
case  that  appellant  was  disabled, 


the  presiding  official  properly 
denied  the  motion.  It  also  found 
that  the  presiding  official 
correctly  based  his  ultimate 
conclusion,  that  the  agency 
proved  its  case  by  preponderant 
evidence,  on  the  record  as  a 
whole,  as  the  Board’s  regulations 
require. 

Further,  the  Board  found  that 
the  agency  failed  to  adequately 
explain  why  an  assignment  to 
limited  duty  was  not  made 
available.  It  noted  that  the 
agency  essentially  conceded  that 
it  could  have  made  such  an 
assignment  available  since  it  in 
fact  did  so  after  the  Office  of 
Workers’  Compensation  Programs 
accepted  appellant’s  claim  for 
benefits.  Although  the  agency 
allowed  appellant  to  return  to 
work,  the  case  was  not  rendered 
moot,  since  the  agency  did  not 
provide  backpay  and  benefits. 
Accordingly,  the  Board  held  that 
the  agency  failed  to  reassign 
appellant  as  required  under  the 
collective  bargaining  agreement. 

The  Board  reversed  the  initial 
decision  and  did  not  sustain  the 
agency  action.  It  ordered  the 
removal  cancelled  and  backpay 
and  benefits  awarded  to 
appellant. 


Virginia  D.  Kelmon  v. 

Department  of  Justice 
SF0752841 1070 
May  29,  1985 

After  appellant,  a senior 
correctional  officer,  was  removed 
for  excessive  unauthorized 
absences  from  late  May  through 
early  August  1984,  the  presiding 
official  sustained  the  charge, 
finding  that  she  had  failed  to 
submit  acceptable  evidence  to  the 
agency  to  back  up  her  claimed 
illness. 

Granting  appellant’s  petition 
for  review,  the  Board  reviewed 
the  factual  background 
underlying  the  appeal. 

Appellant’s  absence  from  work 


began  in  early  March  of  1984  and 
continued  into  May.  She  was 
carried  on  sick  and  annual  leave 
until  May  25  when  her  leave  was 
exhausted.  On  May  23,  appellant 
saw  a psychologist.  He  found  her 
to  be  suffering  from  “work-related 
Post-Traumatic  Stress  Disorder 
beginning  with  the  murder  of  a 
fellow  officer  in  February,  1983, 
and  exacerbated  by  subsequent 
on-the-job  stress.’’ 

However,  the  warden  of  the 
agency  denied  appellant’s  request 
for  advanced  sick  leave,  pending  a 
physician’s  report.  The  agency 
refused  to  grant  advanced  sick 
leave  or  leave  without  pay 
(LWOP)  and  proposed  appellant’s 
removal  for  excessive 
unauthorized  absence.  In  refusing 
to  accept  the  psychologist’s 
report,  the  agency  relied  on  5 
C.F.R.  § 339  (1984),  Medical 
Determinations  Related  to 
Employability  which  defines 
“physician"  as  a “licensed  Doctor 
of  Medicine  . . (5  C.F.R. 

§ 339.102). 

On  review,  the  Board  found  no 
statutory  requirement  for  a 
physician’s  statement  to  support 
a request  for  either  sick  leave  or 
advanced  sick  leave.  It  found  the 
agency’s  strict  reliance  on  the 
definition  of  “physician”  at  5 
C.F.R.  § 339.102  improper. 

Analyzing  regulations 
pertaining  to  sick  leave,  the 
Board  pointed  to  its  holding  that 
where  a medical  excuse  is 
involved,  the  record  as  a whole 
will  be  reviewed  to  determine 
whether  the  agency’s  denial  of 
LWOP  was  reasonable.  Kamer  v. 
Department  of  the  Navy,  6 MSPB 
163,  164  (1981).  In  reviewing  this 
record,  the  Board  noted  that 
appellant  had  worked  at  the 
facility  for  10  years,  that  she  had 
been  an  average  or  better  than 
average  employee  and  that  there 
was  no  evidence  that  she  had  ever 
abused  her  leave  rights.  Appellant 
frequently  communicated  with 
agency  officials  about  her 
condition  and  made  every  effort 
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to  get  a report  from  her  medical 
doctor. 

On  the  other  hand,  the  warden 
testified  that  every  employee  was 
required  on  the  job  and  that  he 
felt  he  could  not  depend  on 
appellant. 

The  Board  found  the  agency’s 
denial  of  appellant’s  request  for 
advanced  sick  leave  and  a 
reasonable  amount  of  LWOP 
thereafter  was  unreasonable.  It 
concluded  that  the  agency  erred. 

The  Board  also  addressed  two 
other  contentions.  It  said  that 
appellant’s  rights  were  not 
prejudiced  by  the  presiding 
official’s  failure  to  authorize  a 
subpoena  for  a witness,  as 
appellant  requested.  Appellant 
also  alleged  disparate  treatment. 
However,  the  Board  found  no 
basis  for  comparison  between  the 
agency’s  actions  in  appellant’s 
case  and  in  one  she  named. 

Because  the  record  was  silent  as 
to  when  appellant  could  return  to 
duty,  the  Board  remanded  the 
appeal  for  submission  of 
additional  evidence  in  that 
connection. 

Reversing  the  initial  decision, 
the  Board  ordered  the  agency  to 
cancel  appellant’s  removal.  It  also 
ordered  correction  of  the  agency’s 
records  to  reflect  appellant  in  an 
advanced  sick  leave  and 
thereafter  in  LWOP  status  from 
May  26,  1984  through  at  least 
September  15,  1984. 


Anthony  W.  Lacapurcia  v. 

Department  of  the  Army 

AT07528410804 
May  20,  1985 

Falsification  of  his  time  cards 
for  personal  gain, 
misappropriation  of  government 
property  and  conducting  a private 
real  estate  business  during  duty 
hours  were  the  charges  on  which 
appellant  was  removed.  The 
presiding  official  sustained  only 
the  first  charge  and  mitigated  the 


penalty  to  a 45-day  suspension. 
The  Board  granted  appellant’s 
petition  for  review  but  denied  the 
agency’s  petition  because  it  failed 
to  meet  the  review  criteria. 

Reviewing  the  charges,  the 
Board  noted  that  the  first  charge 
was  based  on  12  instances,  for  a 
total  of  25  hours,  for  which 
appellant  was  unable  to  account 
for  his  whereabouts  but  allegedly 
had  not  charged  appropriate  leave 
on  his  time  card.  The  Board  found 
that  appellant’s  secretary— a main 
witness  against  appellant— and 
appellant  had  had  a poor  working 
relationship  and  it  disagreed  with 
the  presiding  official’s 
determination  that  the  secretary 
had  no  motive  in  keeping  a record 
of  appellant’s  absences.  Moreover, 
it  disagreed  with  the  presiding 
official’s  finding  that  appellant’s 
admissions  established  the  charge 
by  a preponderance  of  the 
evidence.  Implicit  in  a charge  of 
falsification  of  time  cards  is  the 
allegation  that  appellant  falsified 
the  records  intentionally  and  with 
intent  to  defraud  the  agency. 

Here,  however,  the  Board  found 
that  the  agency  failed  to  establish 
by  preponderant  evidence  that 
appellant  intentionally  falsified 
his  time  cards  for  personal  gain. 
Consequently,  it  reversed  the 
presiding  official's  determination 
sustaining  charge  1. 

Regarding  the  second  charge, 
the  Board  found  no  error  in  the 
presiding  official’s  conclusions 
that  appellant  had  exercised  bad 
judment  in  taking  a calculator 
home,  but  that  there  was  no 
evidence  of  intent  to  misuse  or 
deprive  the  agency  of  the 
property,  given  the  fact  that 
appellant  had  provided  a 
substitute  calculator.  As  to  the 
third  charge,  the  Board  referred 
to  its  ruling  in  Weaver  v. 
Department  of  the  Navy,  2 MSPB 
297  (1980).  There,  it  said  it  would 
accord  due  deference  to  the 
credibility  determinations  of  the 
presiding  official.  Therefore,  in 
this  case,  it  found  no  basis  to 


disturb  the  presiding  official’s 
findings. 

With  none  of  the  three  charges 
against  appellant  supported  by 
preponderant  evidence,  the  Board 
did  not  sustain  the  removal.  It 
reversed  the  initial  decision  in 
part  and  affirmed  it  in  part.  It 
reversed  the  agency  action, 
ordered  the  removal  cancelled, 
and  ordered  the  payment  of 
backpay  and  benefits. 


Robert  L.  Lampack  v.  U.S.  Postal 

Service 

NY07528410524 
May  13,  1985 

In  his  petition  for  review  of  the 
initial  decision  which  sustained 
his  removal  for  misappropriation 
of  funds,  appellant  maintained 
that  the  presiding  official  erred  in 
not  enforcing  agency  grievance 
procedures  and  in  not  mitigating 
the  penalty. 

Earlier,  appellant  had  informed 
his  agency  that  he  had  taken 
$7,884.62  of  postal  funds  to 
support  a gambling  habit  and 
offered  to  make  complete 
restitution.  He  was  arrested, 
convicted  and  sentenced  to  a 
year’s  unsupervised  probation. 
About  three  weeks  after  he 
informed  the  agency,  appellant 
was  notified  he  would  be 
removed.  He  replied  that  he 
suffered  from  “compulsive 
gambling,”  that  he  had  sought 
help  and  was  in  control  of  his 
problem. 

In  reviewing  the  case,  the 
Board  first  pointed  to  its  holding 
in  Douglas  v.  Veterans 
Administration,  5 MSPB  313,  334 
(1981)  that  an  agency  must 
provide  evidence  of  the  facts 
which  were  the  basis  for  penalty 
selection,  reasoning  to  show  the 
rationality  of  the  choice,  and 
show  that  the  penalty  conforms 
with  law  and  regulation.  When 
the  appellant  challenges  the 
severity  of  the  penalty,  the 
agency  must  present  evidence  to 
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rebut  that  challenge.  Here,  the 
agency  presented  no  evidence 
regarding  the  penalty  selection. 
Appellant  alleged  that  the  agency 
had  offered  reinstatement  to  a 
non-supervisory  position  at 
another  post  office  as  the  result  of 
the  step  1 grievance  meeting. 
While  the  presiding  official  was 
correct  in  holding  that  the  Board 
has  no  jurisdiction  over  the 
grievance  procedure,  the  Board 
said  that  appellant’s  contentions 
must  be  considered  as  a challenge 
to  the  severity  of  the  penalty. 

The  Board  said  that  although 
the  offense  was  serious  and  could 
not  be  condoned,  both  the  agency 
and  the  presiding  official  erred  in 
failing  to  consider  the  unusual 
circumstances.  See  Hagmeyer  v. 
Treasury , MSPB  Docket  No. 
DC075283101 14  (May  11,  1984); 
Parsons  v.  Department  of  the  Air 
Force , MSPB  Docket  No. 


agency  had  improperly  denied 
appellant’s  request  for  leave 
without  pay  (LWOP).  Appellant 
had  failed  to  return  to  duty,  as 
instructed,  and  was  absent 
without  leave  (AWOL)  from  May 
14,  1984  through  July  5,  1984, 
the  date  of  the  removal  proposal. 
Appellant  had  less  than  five  years 
of  Federal  service  and  was  thus 
ineligible  for  disability  retirement. 

The  record  showed  that 
appellant  had  used  large  amounts 
of  sick  leave,  advanced  sick  leave 
and  annual  leave  from  October 
1983  to  late  January  1984.  In  late 
January,  she  requested  LWOP 
until  April  1,  1984  which  the 
agency  approved,  and  in  late 
March  by  telephone  asked  for  an 
indefinite  extension  of  LWOP.  On 
April  2,  she  wrote,  asking  for  an 
LWOP  extension  until  June  1, 
1984. 

In  late  April,  the  agency 


incapacitated,  it  is  well  settled 
that  the  authorization  of  LWOP 
is  a matter  of  administrative 
discretion  and  that  requests  for 
LWOP  will  not  be  granted  as  a 
matter  of  right. 

Considering  the  record  as  a 
whole,  the  Board  said  the  agency 
denial  of  further  LWOP  was  not 
an  abuse  of  discretion. 
Unauthorized  absence  from  duty 
has  long  been  held  proper  grounds 
for  removal  since  by  its  very 
nature  it  disrupts  the  efficiency  of 
the  service.  Therefore,  finding  the 
removal  reasonable,  the  Board 
reversed  the  initial  decision  and 
sustained  the  agency’s  action. 

James  E.  Miller  and  Brett  T. 

Hayes  v.  Department  of  the  Air 

Force 

DA07528090220COMP 
May  29,  1985 


found  that  the  penalty  exceeded 
the  bounds  of  reasonableness. 

Accordingly,  the  Board 
affirmed  the  initial  decision  as 
modified  by  this  opinion  and 
order  as  to  the  penalty.  It  ordered 
the  agency  to  cancel  the  demotion 
and  to  substitute  a demotion  to  a 
non-supervisory  position  with  the 
minimum  grade  reduction  possible 
and  to  award  backpay  and 
benefits. 


Janet  L.  Lehnerd  v.  Office  of 
Personnel  Management 

PH07528410580 
May  20,  1985 

The  agency  petitioned  for 
review  of  the  initial  decision 
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removal1  and  determined  that  the 


and  on  June  1 she  requested 
LWOP  for  an  indefinite  period  of 
time  beginning  May  14.  An 
agency  letter  of  June  8 informed 
appellant  that  she  was  in  AWOL 
status  because  she  had  not 
reported  on  May  14;  that  leave 
could  not  be  granted;  and  that 
continued  absence  could  result  in 
her  termination.  In  July,  the 
agency  issued  a notice  of 
proposed  removal. 

The  Board  said  that  the 
presiding  official  erroneously  held 
that  under  5 C.F.R.  § 630.401,  an 
agency  is  required  in  some 
situations  to  grant  LWOP  if  sick 
leave  is  unavailable  where  an 
employee  is  incapacitated  due  to 
illness.  Although  that  regulation 
requires  that  sick  leave  be 


and  restored  appellants  to  their 
former  positions.  However, 
appellants  were  detailed  to 
positions  as  warehouse  workers 
for  two  months,  and  then 
assigned  to  positions  as 
woodworker  and  material 
expediter.  When  appellants  filed 
for  enforcement,  the  regional 
office  found  that  the  agency  had 
not  complied.  When  the  agency 
failed  to  submit  proof  of 
compliance,  in  accordance  with 
Kerr  v.  National  Endowment  for 
the  Arts,  726  F.2d  730  (Fed.  Cir. 
1984),  within  10  days,  the  case 
was  referred  to  the  full  Board. 

The  agency  argued  that  the 
board  lacks  jurisdiction  over 
reassignments  and  that  even  if  it 
had  jurisdiction,  the  agency 
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where  an  employee's  1 1 because  appellants  were 


5 


reassigned  to  positions  that  were 
substantially  the  same  as  those 
they  previously  occupied. 

The  Board  said  that  the 
agency’s  first  argument  was 
incorrect:  Because  it  had 
jurisdiction  over  the  removals,  it 
had  authority  under  5 U.S.C. 

§ 1205(a)(2)  to  order  appellants’ 
reinstatement  to  their  former 
positions.  Moreover,  the  agency’s 
authority  to  take  personnel 
actions  does  not  limit  the  Board’s 
authority  to  order  the  agency  to 
place  appellants  in  the  positions 
from  which  the  Board  has 
determined  they  were  wrongfully 
removed.  In  Kerr,  supra,  the 
court  held  that  the  employee 
must  be  returned,  as  nearly  as 
possible,  to  his  previous  status. 

Therefore,  in  fulfilling  its 
obligation  under  Kerr  to  review 
appellants’  details  and  subsequent 
reassignments,  the  Board  found 
that  the  positions  here  differed 
substantially  from  the  original 
positions.  Holding  that  it 
maintains  jurisdiction  over  detail 
and  subsequent  reassignment  of 
appellants,  the  Board  also  held 
that  the  positions  to  which 
appellants  were  reassigned  were 
not  substantially  the  same  as 
those  from  which  they  were 
wrongfully  removed  and  that  the 
agency  had  not  complied. 

Regarding  the  agency  argument 
that  the  Board  has  no  jurisdiction 
over  backpay,  the  Board  pointed 
to  Spezzaferro  v.  Federal  Aviation 
Administration,  24  MSPR  25 
(1984).  In  that  order  it  confirmed 
its  authority  to  look  into  disputes 
over  backpay  and  to  order 
payment. 

It  was  not  clear  from  the  record 
whether  appellants  wished  to  be 
reinstated  in  their  former 
positions,  or  whether  they 
preferred  to  stay  in  the  current 
positions.  Therefore,  the  Board 
ordered  the  agency  to  reinstate 
appellants  as  aircraft  freight 
loaders.  If  one  or  both  accepted 
this  offer,  the  reinstatement  was 
to  be  effected  immediately.  The 


agency  was  also  ordered  to  pay 
appellants  all  backpay  due  on  the 
basis  of  what  they  would  have 
been  paid,  if  reinstated  to  their 
former  positions  in  accordance 
with  the  Board’s  order. 


Jewel  M.  Mortensen  v. 

Department  of  the  Army 
DE07528410003 
May  3,  1985 

After  the  agency  proposed 
appellant’s  removal,  the  action 
was  stayed  pending  Office  of 
Special  Counsel’s  pursuit  of 
appellant’s  allegations  of  reprisal. 
The  removal  charges  were 
insubordination,  unsatisfactory 
performance  and  misuse  of 
employee  protective  procedures 
resulting  in  a disruption  of 
general  services. 

In  ruling  on  the  stay  (Special 
Counsel  v.  Department  of  the 
Army,  MSPB  Docket  No.  HQ 
12068110017  (August  16,  1983)), 
the  Board  found  that  although 
retaliation  played  a significant 
role  in  appellant’s  proposed 
removal,  the  agency  gave 
legitimate  reasons  for  the  action. 
Since  dual  motivation  was  shown, 
the  Board  applied  the  rule 
establiched  in  Mt.  Hechhy  City 
School  District  v.  Doyle,  429  U.S. 
274  (1977),  to  determine  whether 
the  agency  would  have  taken  the 
action  anyway.  It  concluded  that 
the  proposed  removal  was  not  the 
product  of  a prohibited  personnel 
practice.  The  agency  then 
removed  appellant  who  appealed 
to  the  regional  office.  There- 
based  on  additional  evidence 
submitted  by  both  parties— the 
removal  was  sustained.  The 
presiding  official  found  that  the 
doctrine  of  collateral  estoppel 
precluded  relitigation  of  the 
charges  sustained  in  the  earlier 
Special  Counsel  proceeding  and 
appellant’s  affirmative  defense  of 
reprisal. 

In  her  petition  for  review, 
appellant  contended  that 


collateral  estoppel  did  not  apply 
because  the  legal  analysis 
employed  in  the  prior  proceeding 
had  since  been  overruled.  She 
contended  that  the  Mt.  Healthy 
dual  motivation  approach  was 
rejected  in  Sullivan  v. 

Department  of  the  Navy,  720 
F.2d  1266  (Fed.  Cir.  1983). 

The  Board  said  that  the 
prerequisites  for  applying 
collateral  estoppel  in  this  case 
were  satisfied.  However,  it  went 
on  to  say  that  even  if  the 
requirements  for  collateral 
estoppel  exist,  it  may  refrain  from 
applying  the  doctrine  if  injustice 
would  result  or  considerations  of 
public  policy  would  be 
compromised.  Applying  collateral 
estoppel  against  appellant  in  this 
proceeding  due  to  the  previous 
Special  Counsel  adjudication 
would  compromise  the  purpose 
and  policy  behind  appellant’s 
right  to  a hearing  before  the 
Board.  Further,  the  Board  has 
held  that  an  appellant’s  right  to  a 
hearing  constitutes  more  than  a 
mere  opportunity  to  testify,  but 
includes  the  opportunity  to 
observe  proceedings  and  provide 
guidance  to  the  representative. 

See  Starkey  v.  Department  of  the 
Air  Force,  3 MSPB  377  (1980). 
These  opportunities,  however, 
were  not  provided  to  appellant  in 
the  previous  Special  Counsel 
proceeding.  Under  these 
circumstances,  the  Board  said 
that  it  would  not  apply  collateral 
estoppel  to  bar  appellant’s  right 
to  a hearing.  The  agency, 
however,  was  a party  to  the  prior 
proceeding  and  had  a full  and  fair 
opportunity  to  litigate  its  case. 
Therefore,  the  Board  collaterally 
estopped  it  from  relitigating 
issues  which  were  decided  against 
it  in  the  prior  proceeding. 

The  Board  concluded  that 
Sullivan,  supra,  had  no  effect  on 
the  dual  motivation  analysis 
employed  in  the  Special  Counsel 
proceeding  concerning  appellant. 

The  Board  granted  appellant’s 
petition  for  review,  vacated  the 
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initial  decision  and  remanded  the 
case  to  the  regional  office. 

Social  Security  Administration, 

Department  of  Health  and 

Human  Services  v.  Jerry  G. 

Brennan,  Administrative  Law 

Judge 

HQ7521821001C 
May  8,  1985 

Respondent  moved  to  stay  the 
Board's  final  decision  of  April  15, 
1985  ( see  The  Digest,  April  1985, 
p.  4)  which  authorized  the  Social 
Security  Administration  to 
suspend  him  for  up  to  60  days, 
pending  resolution  of  his  petition 
for  review  to  the  United  States 
Court  of  Appeals  for  the  Federal 
Circuit.  The  Board  denied  the 
motion,  ruling  that  respondent 
failed  to  make  a showing 
sufficient  to  warrant  a stay. 

The  Board  referred  to  In  re 
Frazier,  1 MSPB  268  (1979)  and 
to  5 U.S.C.  § 705  in  stating  it 
may  stay  the  enforcement  of  a 
final  decision  pending  judicial 
review.  It  said  that  issuance  of 
such  a stay  depends  on  an 
analysis  of  four  factors: 

1.  Likelihood  of  success  on 
appeal; 

2.  Irreparable  harm; 

3.  Substantial  harm  to  other 
interested  parties;  and 

4.  Public  interest. 

In  each  request  for  stay,  the 
Board  weighs  the  likelihood  of 
success  on  appeal  against  the 
other  three  factors. 

The  Board  said— in  response  to 
respondent’s  argument  that  he 
would  suffer  financially— that, 
should  the  appeal  succeed,  the 
suspension  order  would  be 
cancelled,  and  respondent  might 
seek  relief  under  the  provisions  of 
the  Back  Pay  Act.  Regarding 
appellant's  claim  that  the 
suspension  would  create  a 
“hiatus”  in  the  handling  of  cases 
in  the  agency,  the  Board  said  that 
the  caseload  management  is  the 
agency’s  responsibility.  Moreover, 


the  same  problem  of  “hiatus” 
would  arise  if  the  suspension  were 
delayed  until  the  deciding  of  the 
judicial  appeal. 

The  Board  further  said  that 
respondent  not  only  showed  no 
irreparable  harm  should  the  stay 
not  be  granted,  but  failed  to 
identify  any  serious  questions,  or 
to  show  any  likelihood  of  success 
on  his  appeal. 


Le  Manh  Tri  v.  Securities  and 

Exchange  Commission 
DC07528211482ADD 
May  14,  1985 

Appellant’s  motion  for  attorney 
fees  was  denied  by  the  presiding 
official  on  the  ground  that  they 
were  not  warranted  in  the  interest 
of  justice.  Earlier,  the  Board  had 
ordered  agency  compliance  with 
an  initial  decision  which  mitigated 
the  agency  removal  action  to  a 
demotion.  In  petitioning  for 
review,  appellant  contended  that 
the  presiding  official  was  in  error. 
He  claimed  the  agency  committed 
gross  procedural  error  because  it 
did  not  consider  lesser  penalties 
and  because  it  should  have  known 
that  the  removal  penalty  was 
unsupportable. 

Considering  these  arguments  in 
the  addendum  decision,  the 
presiding  official  found  that  the 
agency  had  given  thought  to 
alternative  penalties  and  that 
there  was  no  showing  that  the 
agency  knew  or  should  have 
known  that  it  would  not  prevail 
on  the  merits  of  the  removal 
action.  The  Board  found  no  error 
in  the  presiding  official's  analysis. 

Additionally,  the  attorney  for 
appellant  sought  fees  in 
connection  with  seeking 
compliance  with  the  Board’s  order 
and  in  connection  with  opposing 
the  agency's  request  for 
reconsideration.  The  Board 
agreed.  Also,  the  Board  noted 
that  attorney  fees  may  be 
warranted  in  the  interest  of 
justice  in  connection  with  legal 


services  performed  in  obtaining 
compliance  with  a Board  order,  as 
held  in  Alfaro  v.  Department  of 
Transportation,  MSPB  Docket 
No.  NY07528lF0428ADD2d 
(February  12,  1985).  Moreover, 
the  Board  noted  in  Alfaro  that  its 
regulations  do  not  provide  for  a 
stay  of  the  agency’s  compliance 
pending  disposition  of  an  Office  of 
Personnel  Management  (OPM) 
petition  for  reconsideration,  and 
that  the  fact  that  OPM  requested 
reconsideration  did  not  establish 
that  the  agency's  motion  for  a 
stay  had  merit.  It  said  that  the 
same  situation  existed  in  the 
present  case,  resulting  in  an 
unnecessary  six-month  delay  in 
the  agency’s  complying  with  an 
order  of  the  Board. 

Therefore,  where  the  agency 
engaged  in  non-meritorious 
actions  rather  than  comply  with 
the  Board’s  order  as  directed,  the 
Board  said  that  an  award  of 
attorney  fees,  for  services  rendered 
in  connection  with  the  compliance 
and  reconsideration  matters  was 
warranted  in  the  interest  of 
justice.  Allen  v.  U.S.  Postal 
Service,  2 MSBP  582,  593  (1980) 

The  Board  then  considered  the 
reasonableness  of  the  requested 
fees.  It  said  that  an  award  for 
fees  incurred  in  connection  with 
the  initial  appeal  was  not 
warranted.  Thus,  the  Board 
remanded  the  case  for  further 
consideration  of  the 
reasonableness  of  the  fee  amount 
for  the  enforcement  and 
reconsideration  aspects.  The 
Board  reversed  the  addendum 
decision  in  part  and  affirmed  it  in 
part  as  explained  above. 

EMPLOYMENT  PRACTICES 

Susan  D.  Post  v.  Office  of 

Personnel  Management 
DC300A8010166REM 
May  28,  1985 

Both  parties  asked  for 
clarification  of  the  Board’s  final 
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decision  (February  13,  1985;  see 
The  Digest , February  1985,  p.  4) 
in  this  case  which  found  that  the 
Office  of  Personnel  Management’s 
(OPM)  qualification  standard  for 
equipment  specialist, 

GS-1670-12,  had  a disparate 
impact  on  women.  The  parties 
had  previously  stipulated  that  if 
the  Board  found  disparate  impact 
with  regard  to  sex  in  the 
challenged  qualification  standard, 
then  OPM  would  agree  that 
appellant  was  discriminated 
against  on  the  basis  of  sex  and 
was  entitled  to  an  appointment  as 
a GS-12  equipment  specialist. 
Accordingly,  the  Board  ordered 
OPM  to  make  the  appointment. 

In  her  motion  for  clarification, 
appellant  argued  that  the  remedy 
should  include  invalidation  of  the 
qualification  standard,  a 
retroactive  appointment,  and 
backpay.  However,  the  Board  said 
that  this  would  require  reversal  of 
the  determination  that  the  parties 
limited  the  remedy  in  their 
stipulation  to  an  appointment 
which  it  refused  to  do  under  the 
guise  of  clarification.  As  appellant 
had  no  right  to  reconsideration, 
the  Board  said  it  was  not  the 
proper  forum  for  additional 
review  on  this  issue. 

OPM  argued  that  it  could  not 
comply,  because  it  does  not 
employ  equipment  specialists  and 
it  has  no  power  to  appoint  an 
individual  in  the  Department  of 
the  Army.  Moreover,  it  argued 
that  DARCOM  no  longer  employs 
equipment  specialists. 

The  Board  said  OPM's 
arguments  lacked  merit.  It  said  it 
intended  for  OPM  to  direct  Army 
to  appoint  appellant  to  a GS-12 
equipment  specialist  position. 
Under  5 C.F.R.  § 5.3,  OPM  has 
authority  to  correct  an  erroneous 
disqualification  of  an  employee  by 
directing  the  appropriate  agency 
to  restore  the  employee  to  duty  or 
to  take  any  other  necessary 
action.  Since  OPM  incorrectly 
found  appellant  unqualified  for 
the  position,  the  Board  said  OPM 


must  now  correct  its  error. 
Further,  if  appellant  could  not  be 
placed  in  the  successor  to  the 
equipment  specialist  position, 
OPM  must  direct  the  agency  to 
appoint  her  to  another  suitable 
GS-12  position  for  which  she 
qualified. 


PERFORMANCE 


John  F.  Avritch  v.  Department  of 

the  Navy 
DC04328210548 
May  28,  1985 

In  sustaining  the  agency’s 
demotion  of  appellant,  based  on 
unacceptable  performance  in  three 
critical  elements,  the  presiding 
official  also  rejected  appellant’s 
affirmative  defense  of  handicap 
discrimination  based  on 
alcoholism.  He  found  that 
appellant  failed  to  establish  that 
he  was  an  alcoholic. 

Granting  appellant’s  petition 
for  review,  the  Board  pointed  out 
that  in  order  to  establish 
handicap  discrimination,  appellant 
must  show  that  he  is  a qualified 
handicapped  employee  by 
showing  that  he  is  an  alcoholic 
otherwise  capable  of  performing 
his  duties.  See  Ruzek  u.  General 
Services  Administration,  7 MSPB 
307,  311  (1981).  The  Board  agreed 
with  appellant  that  the  presiding 
official  erred  in  finding  he  was  not 
an  alcoholic.  It  said  that  the 
record  showed  ample  evidence 
that  appellant  suffered  from 
alcoholism  and  that,  in  fact,  the 
agency  had  referred  appellant  to 
counseling.  Further,  appellant 
submitted  an  affidavit  detailing 
his  experience  with  the  problem 
and  indicating  that  he  would 
resume  attending  Alcoholics 
Anonymous.  The  Board  found 
that  appellant  was  a qualified 
handicapped  employee  and  that 
the  agency  failed  to  reasonably 
accommodate  him  when  it  should 
have  known  of  his  alcoholism. 


Appellant  contended  that  the 
agency  failed  to  afford  him 
reasonable  accommodation,  even 
though  it  referred  him  to  its 
Counseling  and  Assistance  Center 
(Center),  since  Center  personnel 
refused  to  assist  him  because  he 
would  not  sign  disclosure  forms 
he  believed  violated  his  rights  of 
confidentiality. 

The  Board  said  appellant  was 
effectively  denied  assistance  in 
that  the  agency  would  not  admit 
him  to  treatment  until  he  signed 
improper  forms.  The  Board’s 
analysis  showed  that  the  forms  in 
question  did  not  include  the 
privacy  safeguards  provided  for  in 
the  relevant  regulations. 

Since  the  agency  had  not  shown 
that  the  requisite  accommodation 
would  impose  an  undue  hardship 
on  its  program,  the  Board  found 
that  the  demotion  might  not  be 
sustained  because  the  agency 
committed  handicap 
discrimination. 

Accordingly,  the  initial  decision 
was  reversed  and  the  agency 
ordered  to  cancel  appellant’s 
demotion  and  to  award  backpay 
and  benefits. 


Effie  A.  Romane  v.  Department 

of  Defense 
AT04328410932 
May  2,  1985 

The  presiding  official  sustained 
the  agency  removal  action.  He 
found  that  the  appellant  failed  to 
prove  her  allegations  of 
discrimination,  reprisal,  and 
harmful  error.  The  agency 
petitioned  the  Board  for  review, 
contending  that  the  presiding 
official  erred  in  failing  to  dismiss 
the  appeal  for  lack  of  jurisdiction. 
It  argued  that  appellant  first 
elected  to  pursue  her  equal 
employment  opportunity  (EEO) 
complaint  with  the  agency  and 
was  thus  required  to  exhaust  that 
avenue  before  appealing  to  the 
Board.  It  asserted  that  appellant 
withdrew  her  complaint  without 
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affording  the  agency  an 
opportunity  to  decide  it,  and, 
therefore,  the  Board  lacked 
jurisdiction. 

In  looking  at  the  record,  the 
Board  noted  that  after  appellant 
was  removed,  she  filed  a formal 
EEO  complaint  with  the  agency 
and  the  EEO  officer  informed  her 
that  certain  allegations  would  be 
rejected.  Appellant  wrote  a letter 
saying  that  the  rejection 
prevented  her  from  processing  her 
complaint  and  informing  the 
agency  that  she  intended  to 
appeal  to  the  Board. 

After  appellant  filed  with  the 
Board,  the  agency  cautioned  her 
that  withdrawing  her  complaint 
could  constitute  a waiver  of  her 
rights  under  the  agency’s  EEO 
procedures.  Asking  appellant  for 
clarification  as  to  whether  she 
intended  to  withdraw  her 
complaint,  the  agency  informed 
her  that— if  she  did  not  respond— 
her  letter  would  be  considered  a 
request  for  dismissal.  Then,  the 
Board’s  regional  office  dismissed 
appellant’s  petition  for  appeal 
since  the  agency  had  not  issued  a 
final  decision  on  appellant’s 
complaint  and  120  days  had  not 
yet  elapsed  since  appellant’s  EEO 
filing. 

Thereupon,  appellant  responded 
to  the  agency’s  EEO  officer, 
stating  that  she  “totally  rejected 
any  further  dealings  with 
(him)  . . .”  Appellant  also 
informed  the  agency  that  she 
intended  to  sue  it  in  the  United 
States  District  Court.  Based  on 
this,  the  agency  dismissed 
appellant’s  complaint  and 
informed  appellant  that  it 
believed  she  had  no  further  right 
of  appeal  from  her  termination. 
She  then  filed  a petition  for 
appeal  with  the  Board’s  regional 
office. 

The  Board  discussed  its 
jurisdiction  to  decide 
discrimination  issues  under  5 
U.S.C.  § 7702.  In  this  case,  the 
agency  did  not  decide  the  merits 
of  appellant’s  EEO  case 


complaint  within  the  required  120 
days.  Appellant’s  second  appeal 
was  filed  after  that  time  had 
elapsed.  In  any  case— regardless 
of  whether  the  complaint  was 
voluntarily  withdrawn  by 
appellant  or  dismissed  by  the 
agency— it  was  clearly  no  longer 
pending  with  the  agency  when 
appellant  petitioned  the  Board  the 
second  time.  Thus,  the  appeal  was 
within  the  Board’s  jurisdiction. 
Accordingly,  the  Board  denied  the 
agency’s  petition  for  review. 


Moses  B.  Sanchez  v.  Department 

of  the  Air  Force 
DE04328310102 
May  28,  1985 

The  presiding  official  reversed 
the  agency  action  which  removed 
appellant  for  unacceptable 
performance  in  three  critical 
elements.  She  ordered  the 
substitution  of  a 60-day 
suspension.  She  found  that 
appellant’s  unsatisfactory 
performance  in  some  subelements 
of  two  critical  elements  did  not 
sufficiently  support  a finding  that 
appellant'  was  performing 
unsatisfactorily  in  any  one  critical 
element  as  a whole.  The  Board 
referred  to  its  decision,  Griffin  v. 
Department  of  the  Army , 23 
MSPR  657  (1984)  and  Shuman  v. 
Department  of  the  Treasury , 23 
MSPR  620  (1984),  which  it 
rendered  after  the  initial  decision 
in  this  case  was  issued.  In  Griffin, 
it  held  that  in  an  appeal  of  an 
agency’s  Chapter  43  action,  the 
agency  has  the  burden  of  proving 
by  substantial  evidence  that  it 
took  the  action  under  a 
performance  appraisal  system 
approved  by  the  Office  of 
personnel  Management  (OPM).  In 
Shuman,  the  Board  held  that 
where  an  agency  has  effected  a 
Chapter  43  action  based  on  fewer 
than  all  the  components  of  a 
performance  standard  for  a 
critical  element,  the  agency  must 


present  substantial  evidence  that 
appellant’s  performance 
warranted  an  unacceptable  rating 
on  an  element  as  a whole.  In  view 
of  the  fact  that  these  issues  were 
not  addressed  in  the  regional 
office,  the  Board  remanded  the 
appeal  for  such  consideration. 

The  presiding  official  issued  a 
supplemental  initial  decision 
which  found  that  the  agency 
established  that  it  took  the  action 
under  an  OPM-approved 
performance  appraisal  system. 
However,  she  further  found  that 
the  agency  had  failed  to  carry  its 
burden  on  the  second  issue  of 
whether  the  appellant’s  alleged 
unacceptable  performance  on 
fewer  than  all  components  of  his 
performance  standards  warranted 
an  unacceptable  rating  on  any  one 
critical  element  as  a whole  and 
concluded  that  the  agency  had 
failed  to  carry  its  burden  on  this 
issue  under  Shuman.  The  record 
showed  that  the  presiding  official 
disallowed  the  testimony  of  an 
agency  official  on  the  relationship 
of  appellant’s  subelements  to  the 
critical  elements  at  issue,  finding 
that  this  was  legal  issue  and  that 
the  testimony  would  be  irrelevant. 

The  Board  found  that  whether 
an  appellant's  unacceptable 
performance  on  some  subelements 
warrants  an  unacceptable  rating 
on  the  whole  element  to  be  a 
mixed  issue  of  law  and  fact, 
rather  than  a purely  legal  issue.  It 
found  that  there  was  no  basis  for 
disallowing  the  proof  the  agency 
offered.  In’view  of  this,  the  Board 
vacated  the  finding  that  the 
agency  did  not  carry  its  burden 
on  this  issue  under  Shuman, 
supra.  It  remanded  the  appeal  to 
the  regional  office  for  the  limited 
purpose  of  allowing  the  agency  to 
submit  evidence  in  this  regard 
and  for  appellant  to  submit 
rebuttal  evidence. 
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PROHIBITED  PERSONNEL 
PRACTICE 


Special  Counsel  v.  Ernest  J. 

Filiberti  and  Darrell  D.  Dysthe 
HQ12068310018COMP 
May  29,  1985 

This  order  concerned  the  second 
motion  asking  the  Board  to 
modify  its  judgment  in  this 
Special  Counsel  disciplinary 
action.  On  December  7,  1984,  the 
Board  ordered  both  respondents 
suspended  without  pay  for  60 
days  for  commission  of  a 
prohibited  personnel  practice  and 
violation  of  a civil  service  rule 
and  a civil  service  regulation.  On 
February  20,  1985  at  the  request 
of  the  employing  agency,  Military 
Sealift  Command/Pacific 
(MSCPAC),  the  Board  modified 
that  order  and  provided  that 
Respondent  Filiberti  could  serve 
his  suspension  following 
Respondent  Dysthe 's  suspension. 
Then,  learning  that  Filiberti 
planned  to  retire  before  serving 
his  suspension,  on  March  21,  the 
Board  vacated  the  order  and 
directed  his  immediate 
suspension.  One  day  later, 

Filiberti  retired.  The  Special 
Counsel  then  moved  that  the 
Board  again  modify  its  ruling  and 
order  that  a sum  equivalent  to 
the  amount  of  salary  which 
Filiberti  would  have  forfeited  had 
he  served  his  suspension  be 
withheld  from  any  future 
compensation,  benefit  or 
remuneration  that  he  would 
otherwise  be  entitled  to  receive. 

Both  Filiberti  and  MSCPAC 
argued  that  the  Board  lacked 
authority  to  impose  the  requested 
penalty.  However,  the  Board  said 
that  they  misperceived  its 
authority.  It  said  that  when 
Congress  empowered  the  Board  to 
impose  punishments  in 
disciplinary  actions,  it  provided  a 
full  range  of  authorities  from  the 
ability  to  order  the  least  serious 
personnel  action— a reprimand— to 


the  ability  to  order  the  most 
severe  one— a removal.  The  Board 
cited  several  precedents.  It 
pointed  out  that  the  United 
States  Court  of  Appeals  for  the 
Tenth  Circuit,  relying  on  the 
Supreme  Court’s  decision  in 
American  Trucking  Association  v. 
United  States,  344  U.S.  298, 
309-10  (1953),  held  that  the 
Secretary  of  Agriculture  had  the 
implied  authority  to  take  an 
action  for  which  there  was  no 
express  grant  of  authority 
because  “Congressional  directives 
to  administrative  agencies  are  in 
a variety  of  forms  and  degrees  of 
specificity.”  Hiatt  Grain  and  Feed 
v.  Bergland,  602  F.2d  929,  932 
(1979). 

The  Board  found  that  it  had  the 
authority  to  impose  the  sanction 
requested.  Turning  to  the  issue  of 
whether  the  action  would  be 
appropriate,  the  Board  said  that, 
in  its  view,  Congress  did  not 
intend  that  persons  should  be 
allowed  to  abuse  the  merit 
principles  with  impunity. 

Granting  the  Special  Counsel’s 
motion,  the  Board  ordered 
MSCPAC  to  withhold  from 
Filiberti’s  payment  for  accrued 
annual  leave  the  amount  of  salary 
he  would  have  had  to  forfeit  had 
he  served  the  ordered  suspension. 

REDUCTION  IN  FORCE 

Kenneth  W.  Cramton  v. 

Department  of  the  Treasury, 

U.S.  Customs  Service 
AT03518090013REM 
May  28,  1985 

In  petitioning  for  review  of  the 
remand  decision  in  his  appeal, 
appellant  contended  that  the 
presiding  official’s  decision  under 
a reduction  in  force  (RIF)  analysis 
was  in  error,  and  contested  the 
correctness  of  the  post  hoc 
application  of  RIF  procedures  in 
his  appeal. 

The  Board  referred  to  Federal 
regulations  which  govern  RIF 


actions.  It  said  that  the  record 
showed  that  appellant’s 
classification  changed  because 
certain  duties  and  responsibilities 
were  no  longer  required  due  to  a 
transfer  of  function. 
Reclassification  of  appellant’s 
position  should,  thus,  have  been 
carried  out  under  proper  RIF 
procedures. 

Subsequent  to  the  Board’s 
remand  order,  the  U.S.  Court  of 
Appeals  for  the  District  of 
Columbia  Circuit  invoked  a rule 
long  established  by  the  U.S. 
Supreme  Court  that  the  Board’s 
retrospective  determination  of  an 
appellant’s  RIF  rights  was  an 
improper  procedure.  Horne  v. 
Merit  Systems  Protection  Board, 
684  F.2d  155,  157  (1982),  citing 
Securities  and  Exchange 
Commission  v.  Chenery,  332  U.S. 
194,  196  (1947).  The  court  held 
that  the  Board’s  proper  role  as  an 
independent  administrative 
adjudicator  is  to  evaluate  agency 
discretion  as  it  has  been 
exercised. 

However,  in  Mayo  v.  Hodel,  No. 
83-1830,  slip  op.  at  5 (D.C.  Cir. 
1984),  the  court  held  that  post 
hoc  application  of  the  RIF 
regulations,  in  order  to  determine 
whether  such  application  might 
alter  the  outcome  of  the  agency 
action,  is  permissible  where  the 
Board  is  “plainly  right”  in 
application  of  RIF  procedures. 

The  circuit  court  distinguished 
Horne  wherein  the  agency  had 
some  discretionary  leeway  to 
reach  more  than  one  proper 
outcome  in  applying  RIF 
procedures,  whereas  the  agency 
had  no  such  discretionary  leeway 
under  the  circumstances  in  Mayo. 
The  agency  in  this  case  had,  as  in 
Horne,  substantial  discretion  in 
deciding  when  to  carry  out  a RIF, 
as  well  as  in  defining  the  scope  of 
competition  in  setting  up  the 
competitive  areas  and  levels  and 
various  options  in  determining 
assignment  rights.  The  Board 
said  that  it  would  now  be 
inappropriate  for  it  to  decide  this 
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case  based  on  how  the  agency 
“might  have  acted  if  it  had 
followed  the  proper  procedures.” 
The  Board  reversed  the  original 
initial  decision  dismissing  the 
appeal  dated  December  11,  1979 
and  ordered  the  agency  to  cancel 
appellant’s  RIF  and  to  award 
appellant  backpay  and  other 
benefits. 


VOLUNTARY  EXPEDITED 
APPEALS  PROCEDURE 

GOINS,  Howard  C.  v.  U.S.  Postal 
Service  (CH07528510345,  May 
24,  1985).  The  removal  action 
based  on  charges  of  poor  work 
performance  was  reversed  and 
the  agency  directed  to 
substitute  in  its  place  a 60- 
calendar -day  suspension.  Joan 
M.  Pucillo,  Presiding  Official. 
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Sit  ioMfion 


John  B.  DeSarno,  et  al.,  v. 

Department  of  Commerce 
Appeal  No.  85-583 
(Fed.  Cir.,  May  2,  1985) 

Petitioners  DeSarno  and 
Martina  Y.  Carter  sought  review 
of  a decision  of  the  MSPB 
affirming  their  removal  for 
submitting  false  travel  vouchers. 

Petitioners  and  a third 
employee  were  detailed  from  the 
National  Weather  Service’s  offices 
in  Suitland,  Maryland,  to  Silver 
Spring,  Maryland,  a distance  of 
approximately  30  miles.  The  three 
employees  formed  a carpool  and 
the  third  employee  kept  an 
informal  calendar  of  the  scheduled 
drivers.  The  third  employee 
suspected  petitioners  of 
submitting  false  travel  vouchers 
and  related  his  suspicions  to 
Bernard  McKendree,  their  second- 
level  supervisor. 

When  petitioners  submitted 
travel  vouchers  to  McKendree  for 
signature,  he  called  them  into  his 
office  and  refused  to  sign  because 
he  considered  the  vouchers  to  be 


false.  McKendree  suggested  that 
petitioners  recalculate  and 
resubmit  the  vouchers,  but  they 
refused.  McKendree  then  referred 
to  matter  to  his  supervisor  Walter 
Telesetsky,  the  Chief  of 
Operations. 

On  October  12,  1983,  the 
agency  proposed  removal  of 
petitioners.  On  October  13,  they 
met  with  Thomas  Conly,  the 
agency  representative,  who 
provided  them  with  the  agency 
files  and  answered  their 
questions.  Petitioners  made  an 
oral  reply  to  the  charges  before 
Telesetsky  and  later  submitted  a 
written  reply.  Petitioners  were 
removed  effective  January  20, 
1984.  A presiding  official  of  the 
Board  affirmed  the  agency  action 
after  an  evidentiary  hearing. 

On  appeal  to  the  court,  the 
petitioners  claimed,  among  other 
things,  that  their  due  process 
rights  were  violated  because 
Telesetsky  was  both  proposing 
and  deciding  official. 

The  court  held  that  petitioners 
received  all  that  they  were 


entitled  to,  and  more,  under  the 
holding  of  the  Supreme  Court  in 
Cleveland  Board  of  Education  v. 
Loudermill,  53  U.S.L.W.  4306 
(U.S.  March  19,  1985).  The  court 
noted  that  at  the  pre-termination 
stage,  it  is  not  a violation  of  due 
process  when  the  proposing  and 
deciding  roles  are  performed  by 
the  same  person.  The  law  does 
not  presume  that  a supervisor 
who  proposes  to  remove  an 
employee  is  incapable  of  changing 
his  or  her  mind  upon  hearing  the 
employee’s  side  of  the  case. 
Further,  the  court  noted,  the 
deciding  official,  Telesetsky, 
demonstrated  at  the  hearing 
before  the  Board  that  he  carefully 
considered  the  proffered  evidence 
and  conducted  a full,  impartial, 
and  independent  review  of  the 
charges  at  the  pre-termination 
stage. 

The  decision  of  the  Board’s 
presiding  official  sustaining  the 
agency’s  removal  action  was 
affirmed. 
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PUBLICATION  SERVICES 
The  Digest 

The  Digest  is  a monthly 
publication  containing 
summaries  of  Board  orders  and 
a list  of  other  Board  orders  and 
issuances.  It  is  available  from 
the  Superintendent  of 
Documents,  under  stock  number 
062-000-80001-1,  either  by 
subscription  or  single  issue. 
Please  address  subscription  or 
purchase  inquiries 
to:  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington, 
D.C.  20401. 

Initial  Decisions 

Initial  decisions  made  in  the 
regional  offices  are  available  on 
microfiche.  To  subscribe  to  the 
microfiche  “Federal  Employee 
Appeals  Decisions”  at  $150  per 
year  for  microfiche  and  index, 
contact  the  National  Technical 
Information  Service  (NTIS), 

5285  Port  Royal  Road, 
Springfield,  Virginia  22161.  The 
stock  number  is  PB85-922700. 

Also  available  through  NTIS, 
under  stock  number 
PB83-922750,  is  microfiche  of 
the  more  than  11,000  initial 
decisions  which  the  Board’s 
regional  offices  issued  in 
connection  with  the  August 
1981  air  traffic  controller  strike. 
A paper  index  consisting  of  a 
subject  section  and  lead-case 
section  is  included.  The  cost  of 
this  microfiche/index,  “Federal 
Employee  Appeals  Decisions, 


Air  Traffic  Controller  Cases,”  is 
$150. 

Published  Board  Decisions 

Volumes  12  and  13  of 
Decisions  of  the  United  States 
Merit  Systems  Protection  Board 
are  available  through  the 
Superintendent  of  Documents. 
These  volumes— compilations  of 
final  Board  actions  and 
precedential  interlocutory 
decisions— include  an  index 
using  the  Board’s  key  number 
system.  Ordering  information 
is:  Volume  12  (covering  the 
period  October  through 
December  1982)— stock  number 
062-000-00017-1;  $16;  and 
Volume  13  (January  through 
March  1983)— stock  number 
062-000-00018-0;  $11. 

Earlier  Board  decision 
volumes  are  out  of  print.  With 
the  printing  of  Volume  13  the 
Board  discontinued  publishing 
its  decisions.  However,  readers 
are  referred  to  the  Board’s 
notice  in  the  Federal  Register  of 
March  4,  1985  (see  50  F.R.  8684) 
which  lists  organizations 
offering  a variety  of  services 
regarding  Board  orders. 

COPIES  OF  DECISIONS 
AND  ORDERS 

Copies  of  specific  initial 
decisions  and  Board  orders  may 
be  obtained  by  writing  to  the 
Information  Services  Division, 
Office  of  the  Clerk  of  the  Board, 
Merit  Systems  Protection 
Board,  Room  828,  1120  Vermont 
Avenue,  N.W.,  Washington,  D.C. 
20419.  Requests  should  include 


the  appellant’s  name,  the  docket 
number,  and  the  date  of  the 
decision  or  order. 

Persons  interested  in  Board 
issuances  are  invited  to  visit  the 
Information  Services  Division, 
Monday  through  Friday,  1 p.m. 
to  5 p.m.,  where  the  initial 
decisions,  Board  orders, 
publications,  and  microfiche 
described  above  are  available  for 
viewing. 

DEFINITIONS 

These  definitions  are  provided 
for  clarification  purposes  only 
and  are  not  intended  to  convey 
the  strict  legal  meaning  of  the 
terms. 

Addendum  Decision— an 
addendum  decision  deals  with 
attorney  fees. 

Deciding  Official—  the  official 
who  renders  the  agency’s 
decision. 

Initial  Decision— the  regional 
office  decision  made  by  the 
presiding  official  in  response  to  a 
petition  or  appeal.  The  initial 
decision  becomes  final  in  35 
days  unless  a petition  for  review 
is  filed  with  the  Board  and 
granted  or  the  Board  reopens  on 
its  own  motion.  In  those  cases, 
the  Board’s  decision  becomes 
the  final  decision.  If  the  petition 
for  review^  is  denied,  the  initial 
decision  becomes  final  five  days 
after  the  issuance  of  the  denial. 

Petition  for  Appeal— the  request 
filed  with  a Board  regional  office 
for  review  of  an  agency  action. 
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Petition  for  Review— the  request 
filed  with  the  three-member 
Board  in  Washington,  D.C.,  for 
review  of  an  initial  decision  of  a 
presiding  official. 

Presiding  Official— any  person 
designated  by  the  Board  to 
preside  over  any  hearing  or 
make  a decision  on  the  record. 
The  presiding  official  referred  to 
in  The  Digest  summaries  is 


usually  a Board  regional  office 
official  designated  by  the  Board 
to  perform  these  duties. 

Proposing  Official— the  agency 
official  who  initiates  an  action  to 
be  taken  against  an  employee. 

Regional  Office— the  Board 
office  authorized  to  receive 
appeals  from  the  area  where  the 
appellant’s  duty  station  was 


located  when  the  agency  action 
was  taken.  The  Board  has  11 
regional  offices. 

Voluntary  Expedited  Appeals 
Procedure— a voluntary 
alternative  procedure  designed 
to  adjudicate  relatively  simple 
non-precedential  appeals  in  an 
expedited,  informal  and  cost- 
effective  way,  in  accordance  with 
Board  precedent. 


*U.S.  GOVERNMENT  PRINTING  OFFICE:  1985-461-594:20002 
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